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CA on appeal from Ipswich County Court (Mrs Recorder Ludlow) before Millett LJ; Mummery LJ. 8th October 1997. 

LORD JUSTICE MILLETT: I will ask Lord Justice Mummery to give the first judgment.  

LORD JUSTICE MUMMERY:  
1. This is an appeal against the order made by Mrs Recorder Ludlow in the Ipswich County Court on 10 December 

1996. She dismissed the claim for damages by the plaintiff, Mr Archibald James, against the defendants, 
European Ships Agencies Limited ("ESA"), now called Europe West Indies Lines Limited.  

The Parties  
2. Mr James was, for some years before the material date in l990, engaged in shipping second-hand motor vehicles 

and motor spares to Guyana.  

3. ESA is a United Kingdom company with offices in Felixstowe. It is associated with a shipping line called Europe 
West Indies Lines ("EWL") incorporated in the Netherlands, and described in the shipping note as an international 
carrier. It operated the vessel "EWL Curacao".  

The Claim  
4. Mr James' case is that on about 24 February l990 he retained ESA in connection with the shipment from 

Felixstowe to Georgetown, Guyana, of a van, three lorry engines, a car engine and some spare parts and tyres 
previously in store in Ealing; that the van and engines were damaged and other items were lost in the course of a 
storm encountered by the vessel, EWL Curacao, on which they were being carried on deck; alternatively, some of 
the items were lost by theft; that ESA were liable to him in damages of just under £20,000, because they acted in 
breach of their duty (a) to exercise reasonable care and skill in arranging for the shipment of the goods in a safe 
manner, and (b) in failing to insure the goods against perils of the sea and theft. These duties, whether framed as 
terms of the retainer or whether pleaded as "terms of the like duty of care", are alleged to have been broken, 
because ESA arranged shipment of the goods on the deck of the EWL Curacao and failed to insure the goods.  

5. At the forefront of Mr James' case is the contention that ESA were a firm of freight forwarders, or forwarding 
agents, acting on his behalf (see paragraph 1 of the Particulars of Claim dated 21 February 1996). By reference 
to authorities and text writers, Mr Jack, on behalf of Mr James, submitted that ESA's duties were those of 
forwarding agents for Mr James. He referred to Payne and Ivamy's Carriage of Goods by Sea (Thirteenth 
edition) 1989, for an uncontroversial description of the modern conditions in which persons act as forwarding 
agents and loading brokers in relation to shipments. The passage at pages 1 and 2 reads as follows:  
"Under modern conditions when a shipment is made by a regular line, there are usually agents on each side 
intervening between the shipper and the shipowner. The shipper frequently employs a forwarding agent and the 
shipowner a loading broker.  
The forwarding agent's normal duties are to ascertain the date and place of sailing, obtain a space allocation if that 
is required, and fill in the blank spaces on the printed bills of lading, each one in identical terms, indicating the name 
of the consignee, or person to whom the goods are to be delivered; a description of the goods, including the shipping 
marks which have been put on the bales, cases, or bags for the purpose of identification; stipulations as to the time 
and place of payment of freight (ie the remuneration payable to the shipowner for the carriage of the goods), and 
various other details.  
The three or four copies (the practice varies) of the bill of lading thus filled in are known as a set. The forwarding 
agent sends these documents to the loading broker for signature. He also arranges for the goods to be brought 
alongside, ie within reach of the ship's tackle, and makes the customs entry and pays any dues on the cargo. After 
shipment he collects all the copies of the bill of lading except one, and sends them to the shipper. The remaining copy 
is handed to the shipowner and forms part of the ship's papers for the voyage. The ship's manifest is made up from all 
the bills so collected.  
All the regular shipping lines operating from the United Kingdom appear to employ a loading broker. His duties are 
normally as follows. He advertises the dates of sailings, and supervises the arrangements for loading, though the 
actual stowage, or packing of the goods in the ship's holds, is decided on by the cargo superintendent, who is in the 
direct service of the shipowner. The loading broker will also sign the bills of lading and issue them in exchange for the 
freight. He is paid by way of commission on the freight, and that doubtless induces him to carry out his primary 
function of securing enough cargo to fill the ship.  
It will be realised from this account of their duties that the loading broker and the forwarding agent perform well-
defined and separate functions. Nevertheless, in practice, the same firm is often both the loading broker and the 
forwarding agent. A firm usually acts as loading broker for only one shipping line and does all that line's business. It 
is free in respect of other business to act as it will."  

6. Relying on that account of the respective functions of forwarding agents and loading brokers, Mr Jack contended 
that this was a "dual function" case where a company in the position of ESA could be regarded both as the 
forwarding agent for Mr James, the shipper, and as loading broker for EWL, the actual carrier. ESA had 
collected the goods, brought them alongside the vessel, prepared the bill of lading, sent it to Mr James in 
Guyana, and had charged Mr James for the freight. There was no other person who could have been acting as 
forwarding agent for Mr James. That function had been performed for Mr James by ESA.  

7. This claim was resisted by ESA. Their primary defence was disputed Mr James' claim that they were contractually 
retained by him as the forwarding agent. Their case was that at all material times they acted as agents for EWL, 
their ocean-carrying associated Dutch company. The only contract they had made was on behalf of EWL, namely 
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the contract to carry Mr James' goods by sea in the EWL Curacao, from Felixstowe to Georgetown, on the terms 
of the bill of lading dated 24 February l990. ESA specifically denied an alleged agreement that goods would 
be stowed below deck or that insurance would be taken out for the goods.  

The Evidence  
8. When the matter came before the Recorder, the principal evidence consisted of a bundle of documents and the 

oral evidence of Mr James. I refers first to the documents. There is an invoice dated 27 February l990. Mr Jack 
submitted that it was at the "heart of his case". This invoice refers to Mr James, with an address in Guyana, as the 
shipper. It refers to a bill of lading number 28, and a sailing date of 24 February l990 on the vessel, EWL 
Curacao. The port of loading was stated to be Felixstowe, the port of discharge Georgetown. The invoice bears 
the name of ESA with their address in Felixstowe, telephone and fax numbers, and VAT number. There is no 
mention on the invoice of EWL. There is a freight summary which gives a breakdown of the various sums payable 
for freight charges, making a total of £1,649.45. At the bottom of the form it is stated:  
"All business undertaken according to the terms and conditions of the company copies of which are available on 
request."  

9. Although trading terms and conditions are contained in the bundle of documents, they were not relied on at the 
trial or on appeal as contemporaneous, contractual provisions incorporated into a contract between Mr James 
and ESA.  

10. In his submissions Mr Jack placed particular reliance on the fact that Mr James was invoiced by ESA in their own 
name. He was not invoiced by EWL, or by ESA in the name of EWL. There was nothing in the invoice to indicate 
that ESA were billing Mr James on behalf of EWL. It is worth noting from the invoice that it does not specify any 
separate charge for arrangements made by, or services rendered by, ESA. On its face the invoice indicates a 
payment for the carriage of goods, rather than a payment for the services of forwarding agent in arranging for 
the carriage of goods.  

11. The second important document was the bill of lading, dated 24 February l990. It is numbered 28, or refers to 
the shipper as Daveys Commercial Exports at an address in Ealing. They were the people with whom the goods 
had been stored before they were collected by ESA and taken to  

12. Felixstowe for loading. The consignee is identified as Mr James, with an address in Georgetown. Details are 
given of the ports of loading and discharge as on the invoice. The name on the bill of lading is Europe West 
Indies Lines (EWL), incorporated in The Netherlands. The goods to be carried are described with reference to a 
Leyland van with three lorry engines, six car tyres, some boxes of spares and a Datsun Engine. The following 
statement is printed:  
"SHIPPED ON DECK AT SHIPPER'S RISK  
USED OR SECOND HAND VEHICLES  
SHIP NOT RESPONSIBLE FOR DENTS, SCRATCHES, RUST, OXIDATION OR DISCOLOURATION.  
VESSEL NOT RESPONSIBLE FOR GOODS AND/OR ACCESSORIES LEFT BEHIND IN THE VEHICLE(S)."  

13. The signature box headed "Signed by or on behalf of the Master" states:  
"FOR THE MASTER  
EUROPEAN SHIPS AGENCIES LIMITED AS AGENTS ONLY."  

14. Those were the only documents of significance. There was an almost complete absence of documentary absence 
about the legal, commercial and financial relationship between ESA and EWL. The only oral evidence heard by 
the Recorder was from Mr James. No oral evidence was called on behalf of ESA. In particular Mr Bloomer, the 
individual with whom Mr James said he had dealt, did not give evidence.  

15. As to the oral evidence of Mr James, the Recorder said:  
"Mr James was a voluble and, on occasions, imprecise witness, whose account of some matters changed or developed. 
I take into account and make allowance for in my findings of fact that he said in evidence he does not understand 
English. Having heard his evidence, I put that remark in the context that whilst he speaks fluent English, he is not 
always good in using words or terms in a technical or precise way."  

16. Mr James gave no evidence of specific instructions by him, or of an express agreement by ESA, as to how the 
goods were to be stored on the ship, or as to their insurance, although he said he was given to understand that 
the goods were insured. He gave some evidence of earlier dealings with Mr Bloomer, a director of ESA, about 
goods shipped to Guyana using ESA and EWL. He also gave evidence about an earlier loss for which a claim had 
been made and settled, but no details were provided. There was no evidence of a relevant course of dealing. 
There was evidence from Mr James that ESA only acted in relation to shipments by EWL. I refer to the transcript 
where the Recorder says:  
"Mr James indicated in cross-examination that Mr Bloomer and the Company [ESA] only shipped through EWL and he 
gained the impression that Mr Bloomer owned part of EWL as he referred to that vessel as ´his ship´ and therefore 
Mr James thought that EWL was his business."  

17. On the basis of the documents, and the oral evidence of Mr James, Mrs Recorder Ludlow came to this conclusion:  
"Taking into account the onus and standard of proof, I am not satisfied on Mr James' evidence that he has established 
the contractual relationship of principal and agent between himself and the Company. I have heard and borne in mind 
in reaching this conclusion that the Company collected the goods from storage and conveyed them in a ship owned by 
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an associated company, namely, EWL; that the remuneration for the Company was to be taken from the profit from 
the lump sum freight charge, and not commission. To my mind, those matters point to the Company being either the 
principal, with the liability of a carrier, or EWL's agent. I do not need to consider the specific terms of the contract of 
24th February 1990 since I am not satisfied that it, in effect, amounts to the contract of principal and agent."  

18. The Recorder reached no conclusion, nor was it necessary for her to do so in the light of that finding, as to the 
alleged terms of the contract pleaded by Mr James, or as to the quantum of damage flowing from any breach of 
contractual or tortious duties by ESA.  

19. In an important part of the judgment the Recorder set out undisputed matters, which provide a convenient factual 
summary. The Recorder says:  
"These matters are undisputed:  
(1) The plaintiff owned the Goods.  
(2) He arranged with the Company that they would collect them from storage at Daveys Commercial Exports at 

Ealing.  
(3) They were to be shipped from Felixstowe, with the consignee being the owner, Mr J James of 254 Blue Sackie 

Drive, South Ruimveldt Park, Georgetown. 'Joe' is the plaintiff's nickname.  
(4) The shipment travelled on the Dutch company's vessel, 'EWL CURACAO'.  
(5) That the bill of lading headed 'Europe West Indies Lines' and dated 24th February 1990 was signed by the 

Company as agents for the Master of the 'CURACAO', and that can be seen at p 61 of bundle B.  
(6) Finally, the plaintiff was invoiced in relation to the shipment. That paper was headed 'European Ships Agencies' 

and it sought a total payment of £1,649.45 for freightage of the goods to Georgetown. The invoice is at p 7 of 
bundle B.  

There is no challenge to Mr James' evidence which I accept that he received a copy of the bill of lading and the 
invoice in Guyana after the vessel sailed."  

20. On the basis of all that material, Mr Jack submitted that judgment should be given for Mr James, or, at the very 
least, that the case should he retried. He argued that the finding of the Recorder that ESA were not retained as 
Mr James' agents, specifically as forwarding agents, is wrong and against the weight of the evidence; and that 
the invoicing of Mr James by ESA was only consistent with the existence of a direct contractual relationship 
between them. Once that relationship was established, the Recorder should have found that ESA owed a 
contractual or tortious duty to ensure safe shipping of the goods, by arranging that the goods were to be shipped 
below deck and that the goods should be insured. That was not done. He pointed to the fact that ESA had given 
no oral evidence in contradiction of the claim for contractual relationship, and submitted that there was no proper 
evidence to contradict Mr James' case.  

21. Having considered the Recorder's judgment, and Mr Jacks' submissions, I conclude that this appeal should he 
dismissed.  

22. As to the law, both counsel referred to cases on the functions of a forwarding agent to the effect that such an 
agent is not a carrier; that he does not obtain possession of the goods; that he does not undertake delivery of 
them at the other end; and that all he does is act as an agent for the owner of the goods and make 
arrangements with the people who carry them and for intermediate steps (see Jones v European and General 
Express Co [1921] 90 LJ KB 159 at 160 per Rowlatt J, and to Langley, Beldon & Gaunt, Ltd v Morley [1965] 1 Ll 
LR 297 at 306 per Mocatta J).  

23. As one would expect, the legal position is concisely and lucidly stated in Scrutton on Charterparties and Bills of 
Lading (Twentieth Edition) 1996, at page 55:   
"It is often difficult to tell, in any given case, whether a person describing himself as a 'forwarding agent' is in fact 
contracting as an agent or a principal. The fact that a person describes himself as a 'forwarding agent' will not 
preclude him from being treated in law as a principal with the liability of a carrier, even if the carriage is not 
performed by him personally. Whether the forwarding agent has contracted as an agent or as a principal will turn on 
the construction of his contract with the shipper and the surrounding circumstances, particularly the relationship 
between the forwarding agent and the actual carrier. No single factor can be decisive but the fact that the 
forwarding agent issues his own ´house bill of lading´ that he is remunerated by taking his profit form a lump sum 
freight rather than on a commission basis, that he has contracted for a lien in his own name, that the carrying-ship 
was owned by an associated company and managed by the forwarding agent, that the forwarding agent agreed ´to 
collect´ rather than ´to arrange for the collection of´ goods from the shipper, and that the forwarding agent held 
himself out as a ´haulage, wharfage and lighterage contractor´ although not owning any lighters, have all been held 
to point towards the forwarding agent being a principal."  

24. Turning to the application of the law to the facts of this case, the Recorder adopted the correct approach to the 
resolution of the issue whether Mr James had retained ESA to act as forwarding agents for his goods. She did not 
regard any particular single factor as decisive. She had regard to the relationship between ESA and EWL and to 
the fact that the ship, EWL Curacao, was owned by EWL, an associated company of ESA; she construed the 
invoice and bill of lading in the surrounding circumstances. She had regard to the fact that ESA was not rewarded 
on a commission basis, but was paid a lump sum for freightage. There was no evidence that ESA were charging 
Mr James for services rendered by them to him, as distinct from freightage charges. No charge appears to have 
been made by ESA to him for collection and transportation of the goods from Ealing to Felixstowe.  
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25. In those circumstances, and in the absence of clear, direct and satisfactory evidence from Mr James establishing a 
contract between him and ESA, the Recorder was entitled to conclude that Mr James had failed to prove his case 
for breach of duty on the part of ESA. Neither the contemporaneous documents, nor the oral evidence of Mr 
James was sufficient to establish that, on the balance of probabilities, ESA acted as his agents in making 
arrangements for the shipment of his goods to Guyana. It follows that he cannot hold ESA liable for the alleged 
breach of duty arising from the relationship between them in relation to the safe shipment and insurance of the 
goods.  

26. The most that has been established is that ESA were agents of the actual carriers, EWL, against whom no claim 
has been made by Mr James in these proceedings.  

27. For all those reasons I would dismiss this appeal.  

LORD JUSTICE MILLETT: I agree.  

Order. Appeal dismissed. Section 18 costs order (Mr James' contribution assessed at nil). (Not part of approved judgment)  
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